American Recovery and Reinvestment Act of 2009
Summary of Tax Provisions

Individual Income Tax Provisions

1. Extension of enhanced expense method depreciation amount. The I.R.C. 8179 amount which was
increased to $250,000 for 2008, dropped to $133,000 for 2009 (inflation adjusted). The Act restores the $250,000
amount for 2009. Act, Sec. 1202, amending I.R.C. §179(b)(7). Benefits Vermonters at the federal and state level.

Note: Remember, IRS allows an expense method depreciation election to be made or revoked on an amended
return through 2010. The issuance of Treasury Regulations are not necessary for the election to either be made or
revoked on an amended return (through 2010). That provides great flexibility with respect to the use of expense
method depreciation, a provision that applies to many assets used on a farm or ranch

2. Extension of “bonus” depreciation. First-year bonus depreciation was reenacted for 2008, and the Act
extends first-year “bonus” depreciation through 2009 (including the $800,000 beginning of the phase-out). The
provision extends bonus depreciation through 2010 for certain long-lived and transportation property. The provision
also allows corporations the ability to accelerate AMT and research credits in lieu of bonus depreciation through
2009. The amount eligible for acceleration is capped at the lesser of six percent of historic AMT and R&D credits or
$30 million. Act, Sec. 1201, amending I.R.C. §168(k)(2) and I.R.C. 8168(k)4). Benefits Vermonters at the federal

level only.

3. Estimated tax relief for 2009. Under current law, individuals with business income avoid the estimated tax
underpayment penalty by paying at least 90 percent of the current year’s tax liability or 100 percent of the prior year
tax liability (110 percent for taxpayers with prior year adjusted gross income (AGI) in excess of $150,000). The Act
reduces the 100 percent and 110 percent amounts to 90 percent, and applies the estimated tax relief to individuals
with 2008 AGI up to $500,000 who had more than 50 percent of their 2008 income from a small business. The
provision defers to the Treasury Secretary the authority to certify what income counts as being attributable to a “small
business,” which the Act defines as one with fewer than 500 employees for the calendar year ending with or within
2008. Act, Sec. 1212, amending |.R.C. §6654(d). Effective for tax years beginning in 2009. Benefits Vermonters at

the federal level.

4. AMT “patch” for 2009. The Act increases the exemption from alternative minimum tax (AMT) for 2009 to
$70,950 for taxpayers filing jointly and $46,700 for unmarried taxpayers. Without the extension, the 2009 exemption
was scheduled to be $45,000 for taxpayers filing jointly and $33,750 for unmarried taxpayers. Also for 2009, the Act
extends the allowance of numerous personal credits in computing the AMT (i.e., certain nonrefundable credits can be
claimed against AMT). Act, Secs. 1011 and 1012, amending I.R.C. §26(a)(2) and I.R.C. §55(d)(1). Benefits
Vermonters at the federal level, there is no AMT in Vermont.

5. Expansion of first-time homebuyer credit. The Act expands the first-time homebuyer “credit” that was
enacted in 2008. The original provision was contained in The Housing and Economic Recovery Act of 2008 and
defines a first-time homebuyer as a person (or spouse) that has had no ownership of a “principal residence” during

the three-year period before the day the principal residence was purchased. As originally enacted, the credit was
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limited to eligible taxpayers that purchase a home in 2008 and 2009 equivalent to 10 percent of the purchase price of
the home capped at $7,500 ($3,750 for married persons filing separately). But, the original provision had several
limitations - the property must be acquired on or after April 9, 2008 and before July 1, 2009; if the taxpayer is building
the residence, the taxpayer must occupy the residence by July 1, 2009; the credit phased-out for taxpayers with AGI
in excess of $75,000 ($150,000 for married persons filing jointly) over a $20,000 range (so, the credit is eliminated at
AGI of $95,000 ($170,000 for married persons filing jointly)); the credit is inapplicable if the taxpayer buys the
residence from a spouse, ancestor or lineal descendant; the residence cannot be acquired by gift or inheritance; the
credit is not available to a non-resident alien. Also, the original provision contained a recapture provision - the credit
had to be paid back as an additional tax, but without interest, over 15 years, beginning with the second year after the
credit is taken. If the credit is utilized for the purchase of a residence, any sale of the residence within 15 years of its
purchase triggers recapture of any portion of the credit not yet recaptured. For homes purchased through November

30, 2009 eligible taxpayers can claim the credit on an amended 2008 tax return.

The Act increases the credit to $8,000 and extends the deadline to buy the house through November of 2009. Also,
the Act eliminates the repayment requirement (recapture) for homes purchased from January 1, 2009, through
November 30, 2009 if the taxpayer uses the home as the taxpayer’s principal residence for 36 months from the date

of purchase.

The Act allows homebuyers to use the credit if they buy a home financed with mortgage revenue bonds, but only
starting in 2009. In addition, the credit is refundable. That means that a taxpayer gets the full benefit of the credit
even if the amount of the credit the taxpayer qualifies for exceeds the taxpayer’s tax liability for the year. Act, Sec.

1006, amending various subsections of I.R.C. §36. Benefits Vermonters at the federal level only.

Note: For homes purchased through November of 2009, a taxpayer may elect to claim the credit on the taxpayer's
2008 Form 1040. If the home is purchased after the taxpayer’'s 2008 tax return is filed, the taxpayer may file an

amended 2008 return in order to receive the refund sooner.

6. Individual income tax credit. For 2009 and 2010 only, the Act creates a refundable income tax credit (as a
reduction in quarterly estimated tax payments, change in withholding or tax refund) for individuals pegged at the
lesser of 6.2 percent of the taxpayer’s earned income or $400 (single filers; $800 for joint filers). The credit
phase-out range is AGI of $75,000-$95,000 for single filers and $150,000-$190,000 for joint filers. Act, Sec.
1001 creating new I.R.C. 836A. Benefits Vermonters at the federal level.

7. “Economic recovery” payment. The Act provides for a one-time payment of $250 for taxpayers that were
eligible for the following benefits during November or December of 2008 or January of 2009: social security,
railroad retirement, veterans’ disability compensation or pension, and supplemental security income. The
payment reduces the amount of any refundable individual income tax credit that the taxpayer receives under
Section 1001 of the Act. Act, Sec. 2201. Benefits Vermonters at the federal level.

8. Refundable credit for government retirees. The Act, for 2009 only, provides a credit of $250 ($500 for
married persons filing jointly if both spouses are otherwise eligible) for retirees who receive a government
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10.

11.

12.

13.

pension or annuity from work not covered by Social Security and who were not eligible to receive the one-time
economic recovery payment of Section 2201 of the Act. The credit is refundable, so taxpayers with little or no

earned income will qualify for the credit. Act, Sec. 2202. Benefits Vermonters at the federal level.

Expanded Credit for Educational Expenses. For academic periods beginning in 2009 or 2010 only, the Act
increases the Hope Scholarship Credit (the increased amount is called the “American Opportunity Tax Credit”) to
a maximum of $2,500 year for qualified higher education expenses. The credit is computed as 100 percent of
eligible expenses up to $2,000 plus 25 percent of up to the next $2,000 of expenses (thus, the credit is capped at
$2,500). The credit can be used for expenses incurred in up to four years of study. The Act also expands the
kinds of expenses eligible in figuring the credit to include "course materials." The credit phases out for taxpayers
with modified AGI between $80,000 and $90,000 for single filers, or $160,000 and $180,000 for married persons
filing jointly. The credit cannot be claimed by a child unless the child provides more than half of their own
support. In addition, 40 percent of the credit is refundable and may be applied against the taxpayer's AMT
liability. Taxpayers that are eligible for the enhanced education credits as a result of the Midwest Disaster Relief
provisions enacted into law in 2008 may elect to waive the application of the credit. Act, Sec. 1004, amending
I.R.C. 825A. Benefits Vermonters at the federal level.

Expansion of Section 529 plans. The Act expands the definition of “qualified higher expenses” for purposes of
“Section 529" plans to include expenses that are paid or incurred in 2009 or 2010 for the purchase of computer
technology or equipment or Internet access and related services if the technology, equipment or services are to
be used by the beneficiary of the Section 529 account and the beneficiary’s family during any of the years the
beneficiary is enrolled at an eligible institution. Thus, tax-free withdrawals can be made from Section 529
accounts to pay for computers, computer-related technology and Internet access for qualified use by
beneficiaries in 2009 and 2010. Act, Sec. 1005, amending |.R.C. §529(e)(3)(A). Benefits Vermonters at the

federal and state levels.

Modification of the Earned Income Tax Credit (EIC). For tax years beginning in 2009 and 2010, the Act
increases the phase-out range of the EITC for married taxpayers filing jointly to eliminate the marriage penalty.
In addition, the Act increases the credit percentage of the EITC for families with three or more qualifying children
from 40 percent to 45 percent of the taxpayer’s first $12,750 of earned income. Act, Sec. 1002, amending |.R.C.
832(b). Benefits Vermonters at the federal and state levels.

Partial exclusion of unemployment benefits. For 2009 only, the Act excludes from a taxpayer’s gross income
the first $2,400 of unemployment compensation (equating, at the maximum, to approximately eight months worth
of unemployment benefits). Act, Sec. 1007, amending |.R.C. 8§85. Benefits Vermonters at the federal and state

levels.

Modification of child tax credit. For tax years beginning in 2009 and 2010 only, the Act increases the portion
of the child tax credit that is refundable for 2009 and 2010 to 15 percent of the taxpayer’s adjusted gross income

in excess of $3,000 (down from $8,500) up to the child credit amount (if the total amount of the child credit
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exceeds the taxpayer’s regular tax and AMT liability). Act, Sec. 1003, amending |I.R.C. §24(d). Benefits

Vermonters at the federal level.

14. COBRA coverage. The Act contains a provision designed to provide financial assistance to persons who lost
their jobs on or after September 1, 2008 through December 31, 2009 who want to continue their group health
coverage. The bill uses credits against payroll tax to reimburse employers for subsidizing 65 percent of the
premium for COBRA continuing coverage for up to nine months. Act, Sec. 1899F. Benefits Vermonters at the

federal level.

15. Above-the-line deduction for sales and excise tax on new vehicles. The Act provides for an above-the-line
deduction for sales and excise tax applicable to the purchase of a new vehicle with a gross vehicle weight of up
to 8,500 pounds, motorcycles and motor homes. For a calendar-year taxpayer, the provision applies to
purchases occurring on or after February 17, 2009 through December 31, 2009. For a fiscal year taxpayer, the
provision applies to purchases of new vehicles occurring post-February 16, 2009 in tax years ending before
2010. The provision phases out for taxpayers with a single filing status at $125,000-$135,000 and $250,000-
$260,000 for married taxpayers filing jointly. However, the provision does not apply to any part of the sales and
excise tax attributable to the purchase price over $49,500. While the deduction is available for taxpayers that
don't itemize (as an increased standard deduction) the deduction is not allowed if the taxpayer takes an itemized
deduction for state and local sales tax (in lieu of income taxes). Act, Sec. 1008, amending I.R.C. 8164(a) by

adding I.R.C. 8164(a)(6). Benefits Vermonters at the federal and state levels.

Business Tax Provisions

1. Corporate tax breaks for the issuance of “applicable high-yield debt obligations.” Under current law,
interest deductions for corporations that issue high-yield debt obligations are reduced if the indebtedness has an
interest rate that is six or more percentage points higher than the applicable federal rate. The Act provides limited
relief by suspending the rules of I.R.C. §163(¢e)(5) for certain obligations issued in debt-for-debt exchanges from
September 1, 2008, through the end of 2009. The suspension does not apply to newly issued debt and the IRS is
given the authority to suspend the rules beyond 2009 and to use a rate higher than the applicable federal rate for
obligations issued after 2009. Act, Sec. 1232, amending I.R.C. 8163(e)(5). Benefits Vermonters at the federal and

state levels.

2. Reporting of debt forgiveness income over five years. The Act provides businesses the ability to elect to
defer the reporting of debt forgiveness income incurred on reacquisition of a debt instrument during 2009 or 2010.
The provision specifies that, for reacquisitions occurring in 2009 or 2010, any resulting debt forgiveness income can
be reported ratable over a five year period beginning in 2014. In other words, eligible businesses may recognize debt
forgiveness income for up to 10 years (tax deferral for either the first four or five years and ratable income recognition
over the next five years). C corporations and individuals that conduct a trade or business are eligible for the
provision. But, there’s a catch. If the taxpayer elects to apply the deferral provision, the taxpayer may not apply any
of the major exceptions to debt discharge income contained in the Code (such as for insolvency, bankruptcy, qualified

farm indebtedness or qualified real property business debt) with respect to the amount discharged for the tax year of
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the election or any subsequent year. In addition, death, liquidation or sale of substantially all of the taxpayer’s assets,

cessation of the taxpayer’s business or liquidation in bankruptcy will result in acceleration of the deferred income.

In addition, if the debt forgiveness creates an original issue discount (OID) obligation, the OID deduction is also
deferred. Act, Sec. 1231, amending I.R.C. 8108 by adding subsection (i). Benefits Vermonters at the federal and

state levels.

Note: As Joe Kristan correctly points out in his blog (http://www.rothcpa.com/taxupdates.php), the provision does
nothing to change the Treasury’s position taken in the Treasury Regulations which creates phantom income to a
buyer of a bad loan that then restructures the loan. That position makes it more difficult for a lender to restructure
troubled loan portfolios. See Treas. Reg. §1.1001-3. What the Act merely does is allow the debtor to report the debt

forgiveness income over five years.

3. Temporary reduction in “built-in gains” (BIG) tax recognition period. For tax years beginning in 2009 and
2010, the Act shortens from 10 to seven years the holding period for assets subject to the BIG tax that is imposed on
appreciated assets after a C corporation elects S corporation status. Under prior law, I.R.C. §1374 applied a 35
percent BIG tax rate for gain on property that a C corporation owned at the time the corporation made an election to
be treated as an S corporation for tax purposes. The tax applies if the S corporation disposes of the property in a
taxable transaction within 10 years of the S election. The Act reduces the 10 year period to seven years for built-in-
gain recognized in 2009 or 2010. To get the reduced seven-year period, the seventh taxable year in the recognition
period must precede either 2009 or 2010. Thus, any immediate impact of the provision will be limited to C
corporations with built-in-gain property that elected S treatment in 2000-2002. The reduced recognition period is
not reduced for S corporation elections made in 2009 or 2010. Act, Sec. 1261, amending I.R.C. §1374(d)(7).

Benefits Vermonters at the federal and state levels.

4. Reversal of IRS Notice 2008-83. The Act reverses the IRS’s waiver of the “built-in loss” limitation for bad
debts of newly-acquired banks. In late 2008, IRS issued Notice 2008-83 in which it stated that the I.R.C. 8382 limits
would not apply to bad debt deductions taken by newly acquired banks. The provision is effective as of January 16,
2009. Act, Sec. 1261. Benefits Vermonters at the federal and state levels.

Note: The 2008 IRS notice was very beneficial to the Wells Fargo/Wachovia acquisition transaction that occurred in

recent months.

5. Net operating losses. The Act allows small businesses that have losses in tax years ending in 2008 (or, at
the taxpayer’s election, tax years beginning in 2008) to apply the loss to previous years’ income for up to five years
(rather than two) before the year in which the loss takes place (the twenty year carryforward rule still applies). The
idea behind the provision is to allow businesses who have current losses the ability to carry back those losses for up
to five years (rather than two) and apply the loss against income in those earlier years and filed an amended return to
get a tax refund — cash in hand now that can be spent stimulating the economy. A small business (including sole
proprietorships and individual members of pass-through entities) is defined as a business with average gross receipts
(or, for members of pass-through entities, the member’s share of income) for the prior three years not in excess of
$15 million. The five-year carryback is allowed for computing AMT, but the 90 percent limit contained in I.R.C.

856(d)(1)(A)(1)(11) (which prevents taxpayers from completely eliminating prior year tax liability with an NOL
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carryover remains in place for the five-year carrybacks. Also, a business that had already made an NOL election can
revoke the election within 60 days of the date the election was made to utilize the provision. Act, Sec.1211,
amending I.R.C. 88172(b)(1) and 448(c). Benefits Vermonters at the federal and state levels.

Note: As Joe Kristan correctly points out in his blog (http://www.rothcpa.com/taxupdates.php), the provision applies
to partnerships (as a pass-through entity). But, a partnership cannot have a net operating loss (a partnership is not a
taxpayer). So, will the loss for the entity, when passed through to an owner, result in an NOL for the owner that can
be carried back five years? Apparently, but the drafters of the provision didn’t mention that little quirk (here’s betting
they never thought of it). Another problem with the provision is that it doesn’t specify how to handle the situation
when a pass-through entity’s gross receipts exceeds $15 million, but an individual owner’s share does not exceed the
limit. Will the $15 million limit be applied at the entity level or the owner level? The statute doesn’t address this

question either and it is not mentioned in the committee reports.

Comment: Limiting the provision to businesses with gross receipts under $15 million will prevent many middle-to-

large businesses from utilizing the provision.

Expansion of Work Opportunity Tax Credit (WOTC). The Act expands the reach of the WOTC, which provides
businesses up to a $2,400 credit to hire employees from particular groups (typically disadvantaged), by adding
unemployed veterans discharged in 2008, 2009 or 2010 and “disconnected youth aged of 16 to 25 who lack basic
skills and haven't been regularly employed or in school for the last six months who begin employment in 2009 or
2010. Act, Sec. 1221, amending I.R.C. 851(d). Benefits Vermonters at the federal level.

Enerqgy-Related Provisions

1. Advanced energy credit. The Act creates an investment tax credit in the amount of 30 percent of qualified
expenditures in a “qualifying advanced energy project.” That's a project that re-equips, expands or establishes a
manufacturing facility for the production of the following: Benefits Vermonters at the federal and state levels.

. Property designed to be used to produce energy from “renewable” resources (sun, wind and geothermal
deposits);”
o Fuel cells, microturbines, or energy storage systems for use with electric or hybrid electric motor vehicles;

. Electric grids to support the transmission of intermittent sources of “renewable” energy;
. Property designed to capture or sequester carbon dioxide emissions;
o Property designed to refine or blend “renewable” fuels or to produce energy conservation technologies;

. New qualified plug-in electric drive motor vehicles, qualified plug-in electric vehicles or components designed
for use with such vehicles; and

. Other advanced energy property designed to reduce greenhouse gas emissions

Eligible property must be depreciable tangible personal property or other depreciable tangible property that is used as

an integral part of the qualified investment credit facility. The Act specifies that up to $2.3 billion credits can be
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certified. The credit is not allowed for any qualified investment for which a credit is allowed under I.R.C. 8848, 48A or
48B. Act, Sec. 1302, amending I.R.C. 846 by adding subparagraph (5) and creating I.R.C. §48C.

2. Energy-efficient improvements to existing homes. The Act extends through 2010, the existing tax credits
for improvements to energy-efficient existing homes. The Act also increases the credit from to 30 percent (up from
10 percent) of the amount paid or incurred for qualified energy efficient improvements. The Act also replaces the
item-by- item dollar caps with an overall $1,500 cap on all qualified property. In addition, the Act modifies the existing
standards for energy-efficient building property (i.e., electric heat pumps, central air conditioners, water heaters, wood
stoves, natural gas, propane and oil furnaces, natural gas and oil hot water boilers, propane furnace, propane hot
water boiler, exterior windows, doors and skylights, and insulation). Act, Sec. 1121, amending |.R.C. §25C.

Benefits Vermonters at the federal level.

3. Credit for alternative fueling property. The Act increases the existing alternative refueling property credit
(non-hydrogen property) from 30 percent to 50 percent, and increases the cap from $30,000 to $50,000. The Act
keeps the hydrogen refueling pumps credit at 30 percent, but raises the cap to $200,000. The Act also increases the
credit from 30 to 50 percent for individuals and raises that cap to $2,000 (from $1,000) for non-hydrogen property
placed in service in 2009 and 2010. Act, Sec. 1123, amending |I.R.C. 830C(e). Benefits Vermonters at the federal

level.

4. Extension of credit for electricity produced from renewable resources.The Act extends the credit for
electricity produced from wind through 2012, and 2013 for other renewable sources, such as biomass facilities,

geothermal and solar. Act, Sec. 1101, amending |.R.C. 845(d). Benefits Vermonters at the federal level.

5. Investment credit in lieu of production credit.The Act allows owners of facilities that produce electricity from
wind, open and closed-loop biomass, geothermal, small irrigation, hydropower, landfill gas, waste-to-energy, and
marine renewable to claim a 30 percent investment tax credit for property placed in service in 2009-2012 for wind
facilities, and 2009-2013 for property placed in service for the other type of facilities. The investment tax credit, if
claimed, is in lieu of the renewable energy production tax credit that would otherwise be allowable. Act, Sec. 1102,

amending I.R.C. 848(a). Benefits Vermonters at the federal and state levels.

6. Small wind energy property.The Act eliminates the dollar limitation on the otherwise available credit for small
wind energy property. Act, Sec. 1103(a), amending I.R.C. §48(c)(4). Benefits Vermonters at the federal and state

levels.

7. Plug-in vehicle credit. The Act increases the base amount $2,500 tax credit for plug-in vehicles if the vehicle
is purchased after 2009 and draws propulsion from a battery with at least 5 KwH capacity. The credit is increased by
$417 for each qualified vehicle which draws propulsion from a battery with at least 5 KwH of capacity, plus another
$417 for each KwH of capacity in excess of 5 KwH up to 16 KwH (not to exceed $5,000). The full credit is available
through the end of the first calendar quarter in which the vehicle manufacturer has sold 200,000 units of the vehicle.
The credit is reduced in following calendar quarters. The Act also provides for a new credit (capped at $2,500) of 10
percent of the cost of low-speed vehicles, motorcycles and 3-wheeled vehicles that would otherwise be classified as
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a qualified plug-in vehicle but for the fact that they are low speed or do not have four wheels, for purchases made
after February 17, 2009 through 2011. In addition, the Act provides a credit (through 2011) against the costs incurred
in converting a vehicle into a plug-in vehicle through a conversion kit. This credit is pegged at 10 percent of the cost
of conversion that does not exceed $40,000. The income tax basis in a vehicle used in a trade or business is
reduced by any credit amount that is claimed with respect to such converted vehicle. For vehicles used by a tax-
exempt entity or governmental entity, the credit belongs to the vehicle seller. Act, Secs. 1141, 1142 and 1143,

amending I.R.C. §8 30 and §30D. Benefits Vermonters at the federal level.

8. Carbon sequestration. The Act clarifies that a taxpayer claiming the carbon dioxide capture tax credit must
be permanently stored in a geologic formation. Act, Sec. 1131, amending |.R.C. 845Q(a)(2). Benefits Vermonters at
the federal level.

Source: lowa State University Center for Agricultural Law and Taxation
http://www.calt.iastate.edu/spendingbill.html
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